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On the facts, Held: (1) P may not deduct ganbling
| osses in excess of amounts allowed by R, (2) P s deduction
for State inconme taxes is limted to the anmount of New York
State incone tax withheld by P s enployer in 1994; and (3)
R s determnation that there is an accuracy-related penalty
due from P under sec. 6662(a), |I.R C., for the 1994 taxable
year i s sustained.
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MEMORANDUM OPI NI ON
NI M5, Judge: Respondent determ ned the follow ng deficiency
and accuracy-related penalty with respect to petitioner's Federal

i nconme taxes as foll ows:

| ncome Tax Penal ty
Year Defi ci ency Sec. 6662(a)
1994 $39, 792 $6, 921

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect for the years in
issue. All Rule references are to the Tax Court Rul es of
Practice and Procedure. All dollar anounts are rounded to the
nearest doll ar.

After concessions nade by petitioner, the issues for
decision are: (1) Wuether petitioner has substantiated all eged
ganbling | osses over the anount already all owed by respondent,
entitling himto deduct such | osses against his unreported
ganbl i ng wi nni ngs of $25,309; (2) whether petitioner is entitled
to deduct certain expenses clainmed on Schedule C of his 1994
Federal inconme tax return; and (3) whether petitioner is |liable
for an accuracy-rel ated penalty under section 6662(d).

This case was submtted fully stipulated. The stipulation
of facts and the attached exhibits are incorporated herein by
this reference. Petitioner resided in Fort Lauderdale, Florida,

when the petition was fil ed.
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Backgr ound

On Schedule C of petitioner's 1994 Federal incone tax
return, petitioner listed his principal business or profession as
"consulting"”, and indicated that he is a cash receipts and
di sbursenents net hod taxpayer

In the statutory notice of deficiency, respondent nade the

foll ow ng adjustnents regarding petitioner's 1994 taxable year:

Exenption for daughter $2, 450
Unr eported ganbling w nnings 25, 309
Schedul e C expenses 107, 850
Sel f - enpl oynment tax deduction (2,684)
|tem zed deducti ons 2,204
Deduction for exenptions 1,813

Tot al adj ustnents 136, 942

Petitioner was not entitled to claiman exenption for his
daughter on his 1994 Federal incone tax return.

Ganbling Activity

During the 1994 taxabl e year, petitioner received ganbling

w nni ngs as foll ows:

New Yor k Raci ng Associ ation $14, 510
Yonkers Raceway 5,370
MaGM Grand Hotel & Thene Park 11, 745
Boar dwal k Regency Corporation 1,668

Tot al 33,293

However, petitioner reported only $7,984 of ganbling w nnings
($25, 309 | ess than what shoul d have been reported) and deducted
$7,894 in ganbling | osses on Schedule A of his 1994 Federal
incone tax return. Respondent allowed petitioner a ganbling | oss

of $7,984 and does not dispute the $90 difference.



Petitioner produced the follow ng evidence to establish
unreported ganbling |losses: (1) 83 Yonkers Raceway tickets (Race
Tickets) with an original date of April 2, 1994, and (2) a copy
of a Conplaint filed in 1995 by Trunp Plaza Associates d/ b/a
Trunp Plaza Hotel & Casino (TPA Conplaint) against petitioner in
the Superior Court of New Jersey for his failure to nmake good on
$124,400 in checks payable to "T.P. A ", which were returned by
t he bank stanped "insufficient funds.”" These checks had been
delivered by petitioner in paynent of a Trunp Pl aza statenent of

petitioner's account, which reflected the foll ow ng charges:

Dat e Anpunt

May 5, 1995 $51, 400
May 19, 1995 23, 000
May 19, 1995 50, 000

The TPA Conpl aint alleges that petitioner nmade an
application for credit with Trunp Pl aza Associ ates, which was
approved March 13, 1992. Petitioner's credit record, which was
attached as an exhibit to the TPA Conplaint, reveals the

foll ow ng extensions of credit to petitioner:

Dat e Ti me Anmpount
Mar. 13, 1992 12:45 a. m $25, 000
May 29, 1992 12: 00 a. m 50, 000
Feb. 14, 1993 6:00 p.m illegible
July 26, 1994 8:50 p. m 50, 000
July 26, 1994 10: 00 p. m 100, 000



Schedul e C Expenses

Petitioner clained the foll owi ng expense deductions on

Schedul e C of his 1994 Federal incone tax return:

Suppl i es expense $6, 500
Taxes & |icenses 49, 000
Tr avel 16, 500
Meal s and entertai nment 14, 400
O her expenses 21,450

Tot al 107, 850

Petitioner has produced a New York Statenent of I|Inconme Tax
Adj ustnent for 1994 (New York inconme tax adjustnent) and an
undat ed, handwitten New York State Estinmated | nconme Tax Paynent
Voucher for the 1994 taxable year (Estinmated |Income Tax Voucher)
in connection with the amount clainmed as a deduction for State
i ncome taxes. The New York inconme tax adjustnment shows that
petitioner estimated his 1994 New York State incone tax liability
to be $25,000 when he submtted Form | T-370, Application for
Aut omatic Extension of Tinme to File for Individuals, and had
$2,610 withheld in New York State income tax for the 1994 taxable
year which respondent has allowed as an item zed deducti on on
Schedul e A of petitioner's 1994 Federal income tax return. The
New York State Departnent of Taxation and Finance determn ned that
petitioner nmade an overpaynent of $27,610 for the 1994 taxable

year but applied the overpaynent to other liabilities.
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Petitioner has submtted copies of his 1994 Anmerican Express
Card statenents to establish travel, neals, and entertai nnent
expenses.

Di scussi on

Ganmbl i ng Losses

The first issue is whether petitioner is entitled to deduct
al | eged ganbling | osses, over the $7,984 already all owed by
respondent, agai nst his unreported ganbling w nnings of $25, 309.
Petitioner argues that although he failed to report ganbling
wi nni ngs of $25,309 for the 1994 taxable year, he incurred
sufficient ganbling | osses during that year to offset his
unreported ganbling w nnings pursuant to section 165(d).
Petitioner has submtted 83 Race Tickets in the aggregate face
anount of $12,790 and a copy of the TPA Conplaint to establish
unreported Casino ganbling | osses of at |east $50, 000.
Respondent asserts that the evidence submtted by petitioner is
insufficient to substantiate petitioner's claimed ganbling
| osses.

Section 165(a) allows a deduction for |osses sustained
during the taxable year and not conpensated for by insurance or
ot herwi se. Section 165(d) provides: "Losses from wagering
transactions shall be allowed only to the extent of the gains
fromsuch transactions.” Under section 1.165-10, Incone Tax

Regs., ganbling losses are |[imted to the extent of gains from



such transactions during the taxable year. The anount of
petitioner's ganbling | osses is a question of fact to be

determined fromthe entire record. See G een v. Conni ssioner, 66

T.C. 538, 545 (1976). The burden lies with petitioner to prove
with conpetent evidence the fact and anount of ganbling | osses,
if any. See Rule 142(a).

Parimutuel tickets carry little, if any, evidentiary weight
where no corroboration is offered to show that each and every
ticket was a losing ticket purchased by petitioner. See Wosley

V. Conm ssioner, T.C. Menob. 1982-316; Scoccinarro V.

Conmi ssioner, T.C. Menp. 1979-455. I n Scoccinarro V.

Commi ssi oner, supra, we held that parinutuel tickets by

t henmsel ves were insufficient to prove that the taxpayer had
sust ai ned ganbling | osses. W stated that we had
no way of know ng whether petitioner purchased these tickets
or received them from acquai ntances and friends at the track
or acquired themby resorting to the tine-honored techni que
of 'stooping'; i.e., stooping down and picking up the
di scarded stubs of disheartened bettors. [ld.]
Simlarly, we have no way of determining in this case
whet her petitioner had in fact sustained | osses at the Yonkers
Raceway. Petitioner has failed to keep adequate records of his
w nni ngs and | osses and has not produced any evi dence to

corroborate his assertion that all the Race Tickets represent
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| osses sustained by him Like the taxpayer in Scoccimarro v.

Conmm ssi oner, supra, petitioner could have received the Race

Tickets fromfriends or acquired them by stooping.

Furthernore, the TPA Conpl aint does not establish Casino
ganbling | osses in the amount of at |east $50,000. A copy of
petitioner's credit record, attached to the TPA Conpl ai nt, shows
that at 8:50 P.M, on July 26, 1994, Trunp Pl aza Associ ates
advanced $50,000 to petitioner on his line of credit. On that
sane night at approximately 10:00 P.M, Trunp Pl aza Associ ates
advanced an additional $100,000 to petitioner. Petitioner
asserts that his credit record proves that he suffered Casino
ganbling | osses in the amount of $50,000 within 70 m nutes.

We disagree. The credit record, wthout further
expl anation, nerely indicates that Trunp Pl aza Associ ates
extended credit to petitioner totaling $150,000 on July 26, 1994.
Petitioner has offered nothing to support the assertion that the
use of the proceeds resulted ultimately in losses. It is
perfectly possible that the use of the credit line resulted in
net winnings, or in net losses in an anount |ess than, but not
all of, the entire line of credit, but the 3 items on the 1995
statenent of account indicate to us that petitioner's 1994
$150, 000 line of credit had been satisfied by sone neans by the
tinme the 3 additional extensions of credit were made by Trunp

Pl aza Associates in 1995. It is therefore not possible to



establish what petitioner's net ganbling gain or | oss position at
Trunp Pl aza Associ ates was at the close of his 1994 taxable year.
Therefore, petitioner has not shown that he incurred Casino
ganbling | osses in the anmount of $50, 000.

Accordingly, we hold that petitioner is not entitled to
deduct ganbling | osses over the $7,984 already all owed by
respondent.

1. Schedul e C Expenses and & her Adjustnents

The second issue i s whether petitioner is entitled to deduct
certain expenses clainmed on Schedule C of his 1994 Federal incone
tax return. As noted above, petitioner clained expenses on
Schedul e C totaling $107,850. Respondent has fully disall owed
the Schedul e C expenses, arguing that petitioner has failed to
substanti ate these expenses pursuant to sections 162 and 274(d).

Deductions are a matter of |egislative grace and petitioner
has the burden of proving his entitlenent to them See, e.g.,

Deputy v. du Pont, 308 U S. 488, 493 (1940). Petitioner has

produced no evidence in connection with the deductibility of

$6, 500 of "supplies" expenses, and $21, 450 of "other expenses".

W therefore uphold respondent's disall owance of these expenses.
Petitioner clainms $49,000 of expenses for "Taxes &

licenses". Section 164(a)(3) allows a deduction for State incone

taxes paid during the taxable year. Petitioner has produced an
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undat ed, handwitten Estimted |Income Tax Voucher for the 1994
t axabl e year and a New York incone tax adjustnent statenent to
substantiate his State incone tax deduction.

As previously noted, the New York inconme tax adjustnent
shows that petitioner estimated his New York State inconme taxes
to be $25,000 when he submtted Form | T-370, and had $2, 610
withheld in New York State incone tax for the 1994 taxable year.
The Estinmated I ncome Tax Voucher states that petitioner nade an
estimated New York State inconme tax paynent of $35,000. However,
the Estinmated I ncome Tax Voucher |acks credibility because
petitioner has not produced a check or other evidence of actual
paynment, and the anmount shown thereon is inconsistent with the
anount shown on the New York incone tax adjustnent.

We uphol d respondent’'s determ nation that petitioner is
entitled to deduct, as an item zed deduction, only $2,610 which
is attributable to New York State incone tax w thheld because
this anmount constituted paynents of incone tax nade in 1994.
Petitioner has not shown that the $25,000 attributable to
estimated tax paynents submtted with FormIT-370 was paid in
1994.

Lastly, petitioner clains $16,500 in travel expenses and
$14,400 for neals and entertai nment expenses. |In order to deduct
an expense pursuant to section 162(a), petitioner nmust show that

each itemwas (1) paid or incurred during the taxable year, (2)
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for carrying on any trade or business, (3) an expense, (4) a

necessary expense, and (5) an ordi nary expense. See Comm SSioner

v. Lincoln Sav. & Loan Association, 403 U S. 345, 352 (1971). In

addition to the requirenents of section 162(a), petitioner nust
al so satisfy the substantiation requirenents of section 274(d)
with respect to travel, neals and entertai nment expenses.
Section 274(d) requires the evidence or records substantiating
sai d expenses to show
(A) the anpbunt of such expense or other item (B) the tine
and place of the travel, entertai nnent, anusenent,
recreation, or use of the facility or property, * * * (O
t he busi ness purpose of the expense or other item and (D)
the business relationship to the taxpayer of persons
entertained, using the facility or property * * * *
Petitioner has submtted a copy of his 1994 Anmerican Express
Card statenments, with copies of receipts attached thereto, as
proof of his entitlenent to deduct travel and neal s and
entertai nment expenses. Although petitioner's American Express
Card statenments show the place, amobunt, and date of a given
expense, we have no way of determ ning which of these expenses
petitioner deducted on his 1994 Federal incone tax return or
whet her any of these expenses were germane to the conduct of his
consul ting business. Furthernore, the Anmerican Express
statenents do not neet the substantiation requirenents of section

274(d) because, anong other things, they do not show the business

pur pose of the expense or, with regard to entertai nnent expenses,
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information on the persons entertained. Since petitioner has
failed to carry his burden, we uphold respondent’'s disall owance
of these expenses.

[11. Accuracy-Rel ated Penalty under Section 6662(a)

Respondent determ ned an accuracy-rel ated penalty under
section 6662(a) in the amount of $6,921. Section 6662(a) inmposes
an accuracy-rel ated penalty of 20 percent on any portion of an
under paynment of tax that is attributable to itens set forth in
section 6662(b). Section 6662(b)(2) applies section 6662(a) to
any portion of an underpaynent attributable to a substanti al
under statenment of inconme tax. There is a substanti al
understatenment of inconme tax if the anpbunt of the understatenent
exceeds the greater of 10 percent of the tax required to be shown
on the return for the taxable year, or $5,6000. See Sec.
6662(d) (1) (A). Under section 6662(d)(2), the term
"understatenent” neans the excess of the anmount of tax required
to be shown on the return over the anpbunt of tax shown on the
return, reduced by any rebate (wthin the nmeani ng of section
6211(b)(2)). Respondent’s determ nation that there is an
accuracy-rel ated penalty due from petitioner under section
6662(a) for the 1994 taxable year is sustained.

To reflect the foregoing,

Deci sion will be

entered for respondent.
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